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RULE ADOPTI ONS

LABOR AND WORKFORCE DEVELOPMENT
DI VI SI ON OF WORKERS' COMPENSATI ON

43 N.J.R 1030(a)

Adopted New Rule: N J.A C 12:235-13.7
St op- Work O der
Proposed: Novenber 1, 2010 at 42 N. J. R 2566(a).

Adopted: March 25, 2011 by Harold J. Wrths, Conmi ssioner, Departnent of Labor
and Wor kf orce Devel opnent.

Filed: March 25, 2011 as R 2011 d. 127, wi thout change.

Authority: N J.S. A 34:1-5, 34:1-20, 34:1A-3(e) and 34:15-79.

Ef fective Date: April 18, 2011.

Expiration Date: July 28, 2011.

Sunmary of Hearing Oficer's Reconmendati ons and Agency's Response:

A public hearing regarding the proposed new rul e was held on Novenber 19,
2010 at the Departnment of Labor and Workforce Devel opment. David Fi sh,
Regul atory O ficer, was available to preside at the public hearing and to
receive testinmony regarding the proposed new rule. After review ng the testinony
presented at the public hearing and the witten comments submitted directly to
the Ofice of Legal and Regul atory Services, the hearing officer recommended
that the Department proceed with the new rul e w thout change. The record of the
public hearing may be reviewed by contacting David Fish, Executive Director,
Ofice of Legal and Regul atory Services, Departnent of Labor and Wrkforce
Devel opnent, P.O Box 110, Trenton, New Jersey 08625-0110.



Page 2
43 N.J. R 1030(a)

Sunmmary of Public Conments and Agency Responses:
Witten coments were submitted by the follow ng individual

1. John J. Sarno, President, Enployers Association of New Jersey (EAN]),
Li vi ngston, NJ.

COMMENT: The conmenter suggests that the foll owi ng phrase be added to
proposed new N. J. A C. 12:235-13.7(a): "with the intent to violate the statutory
obligation to provide workers' conpensation coverage." Consequently, with the
change suggested by the comenter, N J.A C. 12:235-13.7(a) would read, "Besides
any other penalties, renedies or sanctions as provided by statute or regul ati on,
an enpl oyer who, with the intent to violate the statutory obligation to provide
wor kers' conpensation coverage, knowingly fails to provide workers' conpensation
coverage, who knowi ngly m srepresents one or nore enpl oyees as independent
contractors or who know ngly provides false, inconplete or m sleading
i nformati on concerni ng the nunber of enployees, shall be subject to a stop-work
order by the Director of the Division of Wrkers' Conpensation" (the comenter's
suggested new text is underlined for enphasis). Furthernore, the comrenter
suggests that proposed new N J. A C. 12:235-13.7(b) be changed in pertinent part
to read: "[t]he followi ng factors shall be considered in determ ning whether a
viol ati on under (a) shall be considered to be "intentional and knowi ng.'" New
N J.A C 12:235-13.7(b), as proposed by the Departnment, currently reads in
pertinent part: "[a] violation under (a) above shall be considered 'know ng' if
t he enpl oyer. " The commenter does not suggest changi ng paragraphs (b)1, 2 or
3, which list the factors to be considered when determ ni ng whether a violation
is "know ng."

In support of his suggested changes to proposed new N.J. A C. 12:235-13.7(a)
and (b), the commenter asserts that "as the proposed new rule currently reads is
anbi guous as to what constitutes a knowi ng violation." The comenter also
mai ntains that, "the extraordinary act of unilaterally issuing a stop-work order
prior to a hearing based on a knowi ng viol ation shoul d be supported by evidence
of consci ous wongdoi ng," adding that he, "believes the above anmendatory
| anguage [containing the words "intent" and "intentional"]nore properly supports
the extraordinary and punitive remedy of a unilateral stop-work order prior to a
hearing. "

As to proposed new N. J. A C. 12:235-13.7(e), which addresses the right of an
enpl oyer who is subject to a stop-work order to apply to the Director of the
Di vision of Wirkers' Conpensation for a hearing to contest whether the enployer
committed the violation on which the order was based, the commenter states the
followi ng: The primary purpose of the hearing provided in proposed N J.A C
12:235-13.7(e) is to permt the enployer the opportunity to present evidence
and/or to rebut the Director's evidence of a knowing (and intentional) violation
on which to support the unilateral issuance of a stop-work order. However,
fundanment al due process should all ow the enpl oyer an opportunity, upon a proper
showi ng, to continue operating its business before a final deternination on the
nerits. Therefore, EANJ suggests the foll owi ng new section, (e)3: "The Director
shal |l have the authority to stay or otherw se hold in abeyance, or to nodify, a
stop-work order, for good cause shown, pending a final decision."

RESPONSE: Wth regard to the conmenter's suggested changes to proposed new
N. J.A C. 12:235-13.7(a) and (b), the law (P.L. 2009, c. 87) requires that a
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violation be knowing in order for the Director to issue a stop-work order. The
Legi sl ature does not use the ternms "intent" or "intentional." Therefore, to make
t he changes suggested by the commenter, which would require that a violation be
both knowing and intentional in order for the Director to issue a stop-work
order, would be inconsistent with the | aw and, therefore, outside the
Department' s rul emaki ng authority. As to the factors proposed by the Departnent
for use by the Director in determ ning whether a violation is "knowi ng" (that
is, the factors set forth at proposed new N. J. A C. 12:235-13.7(b)1, 2 and 3), it
is inportant, in light of the statutory requirenent that the Director issue a
determ nation prior to a hearing, that the Departnent delineate within the rules
an objective test for use by the Director. That is, under the statutory schemne
(fromwhich the Departnment has no authority to deviate) the Director would have
no opportunity prior to the issuance of a stop-work order to conduct a hearing
at which testinmony mght be offered as to the actor's state of mnd. Thus, the
Depart ment has devised the three-part test at proposed new N.J. A C
12:235-13.7(b)1, 2 and 3, which would allow the Director to reach a pre-hearing
conclusion as to the issue of whether a know ng viol ation has occurred based on
again, objective criteria, such as (1) whether the enployer has previously
obt ai ned workers' conpensation insurance and the insurance has been cancell ed or
t he i nsurance has not been continued or renewed; (2) whether there is evidence
that the enpl oyer has been advised of the need for workers' conpensation

i nsurance; or (3) whether the enployer has had one or nobre previous violations
of the workers' conmpensation coverage requirenents, including, but not limted
to, failure to obtain workers' conpensation insurance or to qualify as a

sel f-insuring enployer, msreporting or msrepresentation of the nunber of

enpl oyees and/or m sreporting or m srepresentation of enployees as independent
contractors.

Wth regard to the conmenter's suggested change to proposed new N. J. A C
12:235-13.7(e) and, further, with regard to his concern that issuing a stop-work
order prior to affording the affected enployer with a [ page=1031] heari ng woul d
be inconsistent with fundanental due process, as indicated earlier, the | aw
(P.L. 2009, c. 87) is clear and unambi guous as to the nmanner and timng of both
t he i ssuance and appeal of a stop-work order. Specifically, the | aw states that
upon a determnation by the Director, after investigation, that there has been a
knowi ng violation, the Director "shall issue, not |later than 72 hours after
maki ng the determ nation, a stop-work order requiring the cessation of al
busi ness operations of that enployer at every site at which the violation
occurred."” The law indicates that "the order shall take effect when served upon
t he enpl oyer, or, for a particular worksite, when served at that worksite." The
| aw states that "the order shall remain in effect until the Director issues an
order releasing the stop-work order upon finding that the enployer has conme into
conpliance with the requirements of this section and has paid any penalty
assessed under this section." Finally, the law states that "an enpl oyer who is
subject to a stop-work order shall have the right to apply to the Director, not
nore than 10 days after the order is issued, for a hearing to contest whether
the enpl oyer committed the violation on which the order was based, and the
hearing shall be afforded and a decision rendered within 48 hours of the
application.” Thus, the lawitself requires the issuance of a pre-hearing
stop-work order with a right of expedited appeal (10 days to appeal; 48 hours to
afford a hearing and render a decision). The | aw says nothing of providing the
enpl oyer "the opportunity to present evidence and/or to rebut the Director's
evi dence of a knowing [] violation" prior to the issuance of the stop-work
order, nor does the law grant the Director the authority to "stay or otherw se
hold in abeyance, or to nodify, a stop-work order, for good cause shown, pending
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a final decision." As indicated earlier, the Departnent has no discretion to
deviate fromthe | aw.

The follow ng individual testified at the Novenber 19, 2010 public hearing:

1. Rich Marcolus, Chair, New Jersey Advisory Council on Safety and Health,
Nut | ey, NJ:

COWMMVENT: The conmenter suggests that the Department change proposed new
N. J.A C 12:235-13.7, so as to incorporate procedures detailing where and how an
i ndi vidual or organization may file a conplaint alleging that an enpl oyer has
violated P.L. 2009, c. 89, thereby triggering an investigation by the Director
which may result in the issuance of a stop-work order

RESPONSE: The Director's investigation of an enployer for a possible
violation(s) of P.L. 2009, c. 87, need not be initiated by a conplaint. Wen and
if the Director becones aware of a possible violation, through whatever mneans,
he or she is required to investigate and take the appropriate action. It is the
standard and procedure for naking and appeal i ng such determ nations, which is
i nportant to address through rul emaki ng. The Department believes that it is
unnecessary to include a conplaint procedure wthin proposed new N. J. A C
12: 235-13. 7. Thus, the Departnment declines to make the change suggested by the
comment er .

Federal Standards Statenent

A Federal standards analysis is not required because the adopted new rule is
not subject to any Federal standards or requirenents. Specifically, the subject
matter of the adopted new rule is governed by State law, N.J.S. A 34:15-1 et
seqg. (the Workers' Conpensation Law).

Full text of the adopted rule follows:
12:235-13.7 St op-wor k or der

(a) Besides any other penalties, remedies or sanctions as provided by statute or
regul ati on, an enployer who knowi ngly fails to provide workers' conpensation
coverage, who knowi ngly msrepresents one or nore enpl oyees as i ndependent
contractors or who know ngly provides false, inconplete or m sleading

i nformati on concerni ng the nunber of enployees, shall be subject to a stop-work
order by the Director of the Division of Wrkers' Conpensation

(b) A violation under (a) above shall be considered to be "knowi ng" if the
enpl oyer:

1. Has previously obtained workers' conpensation insurance and the insurance has
been cancell ed or the insurance has not been continued or renewed;

2. Has been advised of the need for workers' conpensation insurance by the
Division of Wrkers' Conpensation or any other agency of the New Jersey
Department of Labor and Workforce Devel opnent; or

3. Has had one or nore previous violations of workers' conpensation coverage
requi renents, including, but not limted to, failure to obtain workers
conpensation insurance or to qualify as a self-insuring enployer, msreporting
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or msrepresentation of the nunber of enployees and/or misreporting or
m srepresentati on of enpl oyees as independent contractors.

(c) A stop-work order against an enployer shall apply agai nst any successor
firm corporation or partnership of the enployer in the sane manner that it
applies to the enpl oyer.

(d) On finding a violation under (a) above after investigation, the Director
shal | issue, not later than 72 hours after naking such determination, a
stop-work order requiring the cessation of all business operations of the
enpl oyer at every site at which the violation occurs.

1. A stop-work order shall take effect when served upon the enployer, or, for a
particul ar enpl oyer worksite, when served at the worksite.

2. A stop-work order shall remain in effect until the Director issues an order
rel easing the stop-work order upon finding that the enpl oyer has cone into
conpli ance and has paid any penalty assessed.

(e) An enployer who is subject to a stop-work order shall have the right to
apply to the Director, not nore than 10 days after the order is issued, for a
hearing to contest whether the enployer comritted the violation on which the
order was based.

1. Application to the Director for a hearing by an enployer who is subject to a
stop-work order shall be in witing and hand delivered to the Director within
the statutorily prescribed period at 1 John Fitch Plaza, Trenton, New Jersey, or
submitted by certified nmail, postnmarked within the prescribed period, to the
Director, Division of Wrkers' Conpensation, P.O Box 381, Trenton, New Jersey
08625- 0381.

2. The hearing shall be afforded and a decision rendered by the Director or the
Director's designee in the Director's absence within 48 hours of the Director's
recei pt of the application

(f) Failure or refusal to conply with a stop-work order issued by the Director
shall, in addition to any other penalties provided by law, result in the
assessnent of a penalty of not less than $ 1,000 and not nore than $ 5,000 for
each day the enployer is found not to be in conpliance.



