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February 6, 2007

Richard M. Brennan

Senior Regulatory Officer

Wage and Hour Division

Employment Standards Administration

US Department of Labor

Room S-3502

200 Constitution Avenue NW

Washington, DC 20210

Mr. Brennan:

The Employers Association of New Jersey (EANJ) is pleased to submit this response to the Department of Labor’s “Request for Information on the Family and Medical Leave Act of 1993”.

EANJ is a not-for-profit employers association comprised of nearly 1,000 employers employing a quarter of a million individuals in New Jersey. Since 1916 we have been providing information and guidance in the field of employer-employee relations to assist our members in developing fair and responsible employment practices. A significant area of assistance is the proper understanding and management of employment laws. Administration of the Family and Medical Leave Act has generated the majority of questions in this area and form the basis for the following comments.

Where possible, we have tried to position our comments into the format presented in the “Request” printed in the Federal Register on December 1, 2006.

A. Eligible Employee

Issue:

How to address the treatment of combining non-consecutive periods of service for purposes of meeting the 12 months requirement in section 825.110
In determining whether the 12 month requirement has been met, Section 825.110(b) states: “If an employee is maintained on the payroll for any part of a week…the week counts as a week of employment…”  The specific retention requirements for records indicating whether an employee was “on the payroll” is 3 years.  To require an employer to determine employment prior to that specified time period is overly burdensome, as no records may exist.

Possible Solution:

In determining the 12 month service requirement, consider all employment with the employer in the 3 year period prior to the date a leave commences.

Issue:

Defining “worksite” when an employee works from home.

Under section 825.110(a)(3), one eligibility test for an employee to take FMLA leave is that the employee "is employed at a worksite where 50 or more employees are employed by the employer within 75 miles of that worksite."  As provided in section 825.111(a)(2), for employees with no fixed worksite, the "worksite" is the site to which they are assigned as their home base, from which their work is assigned, or to which they report.  An employee’s residence is not a worksite.

Defining an employee’s worksite as some place far distant from where the employee’s actual duties are performed can cause considerable difficulty. A company based in New Jersey may have three salespeople throughout the country, all of whom work from their homes and report to a Sales Manager who sits in the company’s New Jersey headquarters.  Under the current regulations, the New Jersey office would be their “worksite”.  A salesperson in Montana may need a leave, and the company would have no reasonable way to cover that position due to the distance.

Possible Solution:

The intent of the “50 employees within 75 miles” eligibility requirement is to assure the employer has a pool of available employees to cover the duties of the worker absent on FMLA leave. To be consistent with this intent, for an employee with no fixed worksite, the “worksite” could be defined as the site to which they are assigned as their home base, provided such a site is within 75 miles of where the actual duties are performed. 

Additional Issue:

Clarification is needed on the phrase which defines a worksite as the site “from which their work is assigned, or to which they report”. If the sales person is given assignments from a Regional Manager (who also works from his home) is that manager’s home the salesperson’s worksite?
B. Definition of “Serious Health Condition”

Issue:

Is there a way to maintain the substantive standards of section 825.114(a) while still giving meaning to 825.114 (c) and congressional intent that minor illnesses not be covered by the FMLA?

The “substantive standards” would be those included in the language of the statute; that the serious health condition involve inpatient care or continued treatment.  Those standards can be maintained, while adjusting the regulatory requirement regarding duration of incapacity in (2)(i) “for more than three consecutive calendar days” to a longer time period to eliminate short-term conditions for which treatment and recovery are very brief. 
Possible Solution:

Increase the “duration of incapacity” standard to 8 or more consecutive calendar days.

D. Substitution of Paid Leave
Issue:

What is the impact of section 825.207?

The prohibition of the substitution of accrued paid leave during a period of Worker’s Compensation or other temporary disability plan is very problematic. 

The statute allows that  “An eligible employee may elect, or an employer may require the employee, to substitute any of the accrued paid vacation leave, personal leave, or medical or sick leave of the employee for leave provided….for any part of the 12-week period….”102 (d)(2)(B).

The statutory language permits substitution of accrued paid leave for any part of the 12-week period.  It does not speak to “paid or unpaid” leave periods.  The Department introduced this concept in the 1995 Final Rules.

“Because the leave pursuant to a temporary disability plan is not unpaid, the provision for substitution of paid leave is inapplicable (824.207(d)(1) 
“As the workers compensation absence is not unpaid leave, the provision for substitution of unpaid leave is not applicable”825.207(d)(2) 

These regulations have only served to complicate the plain language of the statute and have created a substantial, unintended burden by prohibiting the substitution of accrued paid leave during a period of workers compensation (WC) or other “temporary disability plan”.

This is very onerous, especially in New Jersey or any other state that has mandated non-occupational Temporary Disability Benefits (TDB) because virtually any disability leave of more than a week will be covered under either WC or State TDB. 

As common practice, employers require employees to utilize accrued paid sick days during any absence for disability.  If the employee is eligible for WC or TDB, this practice now violates the regulations.  

The benefit payment allowed under the State TDB is only a portion of an employee’s normal salary. (As an example, NJ State TDB pays 2/3 of an employee’s average weekly wage up to a maximum of $502 a week for 2007. Therefore, an individual earning $900 a week would receive the maximum benefit of $502 per week, a substantial reduction of his usual earnings.)

In many cases an employee requests to use his accrued paid sick days in lieu of receiving the lower TDB payment; this practice now violates the regulations.
An employee may request to use his accrued paid leave to “supplement” the money received from the state and keep his paycheck “whole”. (In essence the employee receives the difference between his regular salary and the TDB benefit received.) This practice is beneficial to both employee and employee; this practice now violates the regulations.
Some companies have salary continuation plans, where the company will supplement, usually from the company’s general funds, TDB payments for a period of time based on an employee’s seniority. Are these plans considered a form of accrued paid leave? If so, this practice now violates the regulations.
The implications to employers of not being able to substitute accrued paid leave is a reluctance to provide such “sick days” and a scaling back of any salary continuation plans available. The implication to an employee is being left with a reduced income (the smaller amount permitted by the State benefit) while not being permitted to access his accrued pay. 

In order for an employer to continue their normal pay practices, and still follow these regulatory provisions, unintended and considerable burdens are created.
One burden is that when accrued paid leave is used during a period of “paid” leave (WC or TDB); such time cannot be counted as a part of the 12-week FMLA period. (As example, if an employee used 3 weeks of accrued paid leave during a period of workers compensation, he would still have an additional 12 weeks of FMLA entitlement remaining.) This results in employers being required to provide more than the 12 weeks of job protection envisioned by the Act; an improper expansion of the 12-week statutory guarantee.
On the other hand, if accrued paid leave is used during a period of “paid” leave (WC or TDB), and the time is counted as a part of the 12-week FMLA period, the accrued leave payment cannot be subtracted from an employee’s sick pay “account”. The result is that at the conclusion of the FMLA leave, the employee will have the same amount of accrued pay as when the leave commenced; in effect, none of the accrued paid leave will have been charged although he received the money.  Obviously, this will impose higher, unanticipated and unacceptable costs on employers.

The purpose of a Worker’s Compensation or State mandated temporary benefits plan is to provide a monetary benefit to employees.  The purpose of a company’s accrued paid leave plan is to provide a monetary benefit to employees.  Any coordination of these plans is dictated in the language of those plans. These plans do not provide job-protected leave.  Any job protection during a leave, whether paid or unpaid, comes from the FMLA.

Possible Solution:

Eliminate the regulatory modifications and follow the plain language of the statute. Allow employees to elect, or employers to require substitution of accrued paid leave during any part of the 12-week period.

E. Attendance Policies

Issue:

Has section 825.215 (c) (2) impacted the employers’ ability to use “perfect attendance awards” and other incentives to encourage attendance?

Confusion regarding what is an attendance bonus (absence of an occurrence) or a production bonus (requiring performance) has a chilling effect on employer incentive plans.

The intent of a perfect attendance bonus is not as a reward for merely showing one’s face everyday at work. The intent is based on the need for employees to be available each day to perform their job duties. Does this distinction need to be included in a policy in order to avoid running afoul of the FMLA?  In other words, is the wording of the policy controlling? Could three policies that are worded slightly differently but with the same intent, yield different treatment under the FMLA?

Example:

Assume a quarterly bonus plan is developed which will pay out $100 provided established conditions are met.  Assume further that an employee is actively at work throughout that quarter, but for 3 weeks of FMLA qualifying leave. For plans using the following criteria, is the bonus owed entirely, in some prorated fashion, or not at all?

1. An employee must perform work on each of his scheduled workdays 
in the quarter (the employee performs no work during FMLA 
absence).

2. An employee must perform at least 500 hours of service in each 
quarter (due to the FMLA absence, the employee falls below the 500 
hours of service).

3. An employee cannot be absent during the quarter (the employee is 
absent for 3 weeks of FMLA leave)

In all cases, the employee’s job is protected, health insurance is continued, and other employment benefits are treated the same as for an employee on any other type of leave.

Possible Solution:

An employee’s entitlement to incentive programs should be determined by the employer’s established policy for providing such incentives when the employee is on other forms of leave.

F.   Different Types of Leave

Issue:

Does intermittent leave present different problems or benefits from leave taken for one continuous block of time.
Obviously, an employer’s ability to plan for and provide coverage during unscheduled intermittent leave presents a weighty problem.

Regulations allow that intermittent leave be counted in increments of the shortest amount of time that the employer’s payroll system can execute. For many of our employers this time period is one-minute, making administration of intermittent leaves exceedingly onerous.

Some employees use small periods of intermittent leave as an excuse for lateness, making an employer’s attendance control programs a sham and impairing general morale. An employer has no viable means of verifying that a “period of incapacity” exists.  The employee is not required to seek treatment from his health care professional, and the employer has limited recourse for clarification.  If the employer requires a recertification, seeking further explanation, then the employer has tied his own hands for any further options as second and third opinions may not be required for recertification 825.308(e).

Possible solution:

Allow intermittent leaves to be tracked in one-half day increments.  This is a manner that is consistent with how most employers track and keep time for other leave programs. (Such as for the administration of sick days, vacations, etc.) Additionally, this method would ensure ample time for employees who need intermittent leave for treatment or recovery from an episode of a serious health condition, without allowing an employee to misuse the FMLA as a “shield” for run-of-the-mill lateness.

G.  Light Duty

Additional Issue:

Clarification is needed regarding FMLA implications when an employer allows an employee to “make-up” time missed due to an FMLA reason.  As example: an employee needs intermittent leave (must leave work two hours early three times a week) for medical treatment.  The employee wants to begin work earlier on those days to make up the time in order to receive her full paycheck for the week. Although other employees are not allowed to “set their own schedules” the company is willing to give her the hours off that she needs and still allow her to adjust her schedule to keep her paycheck whole. If the employer allows this, is the 6 hours the employee is absent in the afternoons counted against her 12-week FMLA entitlement? 

J. Communication Between Employers and Their Employees

Issue:

What changes can be made to the Regulations in order to comply with Ragsdale and yet assure employers promptly and appropriately designate leave as FMLA leave?

The required notice period is unreasonably short, especially given the fact that an employee need not specifically request a FMLA leave.

The regulations state that it is an employer’s responsibility to designate leave as FMLA qualifying. If an employer fails to timely provide an employee with notice that the leave is designated as FMLA qualifying, a categorical penalty of additional job protection has been found to be excessive.  Rather, a violation of the Act has occurred if the employee can show that the lack of notice interfered with, restrained or denied him rights under the FMLA.

Now each case will require a fact-specific inquiry to determine whether the lack of notice in some way interferes with the employee’s rights and results in prejudice against the employee….making each situation fact sensitive and subject to interpretation by a court.

Possible Solution:

The employer should designate within 2 weeks (not days), if practicable. If the designation is not sent within this time period, and the employee considers that he was in some way harmed by not receiving the designation at an earlier time, he could initially appeal (within two weeks) to the employer and explain how he was prejudiced and what he would have done differently had he known the FMLA was being evoked. This “appeals” requirement could be included in the employer’s FMLA policy and could be referenced on the WH-381 form.

This would allow the employee and employer an opportunity and the time to work together instead of automatically relying on the courts.

Additional Issue:

Communication to employer - Employee notice requirement

Notice requirements under the FMLA appear rather one-sided.

Although extensive responsibility is placed upon an employer for notice and designation requirements, employees have very little responsibility to inform the company of their need for a leave.  Courts have given great latitude to employees who provide imprecise reasons for an absence. An employee merely needs to provide information sufficient to show that he likely has an FMLA-qualifying condition to satisfy his notice obligation.  Employers are wary of asking too many questions for fear of violating complicated limitations of the ADA. As it is, employers err on the side of caution and grant many questionable FMLA requests to ensure the employee’s rights are not violated.

Proposed solution:

While remaining sensitive to the privacy concerns of an employee, in order for an employee’s notice to be considered “adequate”, the employee should provide some information as to the nature of their condition, expected length of absence, whether medical treatment is being sought, etc. so that an employer may make an informed decision regarding FMLA issues.

Additional Issue:

Many employers have an established “call-in” procedure whereby employees are to make contact with the employer each day they are absent (unless on approved leave), and if an employee fails to call-in for three consecutive days, it is grounds for termination. Is this practice sound under the FMLA?

K. FMLA Determinations/Medical Certifications

Issue:

Section 825.308(e) permits employers to request second opinions only for the initial certification.  What are costs and benefits to greater flexibility in requesting second opinions for recertification?

An employer may request recertification based on time elapsed, or in special situations where a leave is extended, circumstances described in the initial certification have changed, or the employer receives information which casts doubt on the need for a leave. The receipt of a recertification from the same health care professional may not relieve the employer’s doubt that the need for leave is authentic.  Usually the need for a leave of a set duration appears reasonable and is not questioned by the employer; yet that same leave, if extended several times, could become debatable. (However, at that time, the employer has received recertification and lost the right to request a second opinion)

Possible solution:

Permit second and third opinions at any time during the FMLA leave.

Additional issue:

Correlation of FMLA/ADA requirements on fitness for duty certifications. 825.310

Several problems surround the regulations regarding fitness for duty certifications.  Regulations state that the certification need only be a simple statement of an employee’s ability to return to work.  If clarification is needed, the employer’s health care provider can contact the employee’s health care provider, with the employee’s permission.  If the employee’s permission is not granted, what recourse does an employer have?  “No second or third fitness for duty certification can be required.” 825.310(e)

In many cases, an employer is more aware of the inherent duties of a job than the employee’s health care provider. Yet, the employer may not delay the employees return to work while contact with the health care provider is being made.  This could be irresponsible and lead to re-injury in some jobs, and extremely hazardous in safety-sensitive jobs. 

Possible solution:

Allow additional medical inquiry as provided in the Americans With Disabilities Act, including  further medical exam prior to return to work if an employer, based on a reasonable belief that an employee’s present ability to perform essential job functions will be impaired by a medical condition or that s/he will pose a direct threat.


We appreciate the opportunity to submit these comments.  Should you need any additional information on these comments, please contact the undersigned.

Respectfully submitted,

Rebecca J. Dent

Director – Research

Employers Association of New Jersey
(973) 758-6800

becky@eanj.org
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